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INFORMATION for Alerender Gordon Grand ion :1f 
the deceaſt Nathaniel Gordo: of Carlito, and i; 
Factor ; 


AGAINST 


The C:cditors of tis ſid Nulli. Gals, and of Alexander Cit 
his S oy 6:1, 


, 
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NA Aries Cerden of Carleton d ceaſt ! , lite two Dauab ters. but, in the Vr 103, 
T > he made a Tailie of his Eſtate, i favours of the IIeite-: ze of bis Bode; . 11 
I 8 failing, in faro ref certain Perfens bis Friends and Relations, un ler Frollibit 
& irritant and rc{Ulntve Clauſæs: The Tai is dated in the 1688. Le Tae n- 


lograph, all writen in the Teſtetar's own Liard. 

The Caſe harrencd, that James Gerden died without Ie rule, and the Eu . 
volved upon Jeb n Gcruon, third Son to Mr, (5:2 of Eur, en; ant, * n d his oats: 
without Iſſue, the {cid Nathaniel Gerdou, tie Perſon next c lie, Ws Ekrved a7 br t 
Provifion in general to the Maker of the Tailie ; and he having diponed nen! 
to Alexander his eldeſt Son, both Father and Son contracted considerable . „ 
their Creditors ſcverally adjudged the Eflate of Carlton from them, and brute 4.7 +l 
ing and Sale of the Eſlute; and Alerande, the Son being dead before the Action as 
brought, and Nathaniel the Fat!.cr having died during the Dependence, Afnand r tie 
Grandchild, the apparent He:r of the common Debitors, and win in the f all be 
called Defender, was called by a Diligence, and he appeared; and, in the © . e. i 
did object to the Creditors Dil: Fence againſt Natluuiel and MAcxand. 1 Ker. hut, which 
proceeded upon the Supp: ſition, that the Right of the Ellie was veſted in 1 ante 
by his general Service to the Ataker of the Entail, whereas the Defen-r inflited, oy * 
by the Tailie, James Gordon diſponed the Efate in queſtion to the IIir-inale of 
Body, whom failing, to the aſter Subſtitutes; and that, in the Procutatory en 
tion, he granted Warrant for refigning the Lands in favonrs of the Heirs-mile of l. 15 
dy, whom failing, in favours of J Gordon, and the Heirs male of h's Bu ty, w an 
failing, in favours of Nathaniel Gorden, Ec. that therefore the Fitate, upon the Nom 
exiſtence of Iſſue- male of James Gordon, did upon his Death veſt in 7% ( 7 we 
flon's Son, and behoved to be tranſmitted from him to Nathoniel by a Service as Hir of 
Proviſion to Jobn Gordon. But he Lord Ordinary, upon ©dviſing the Dehne, and co 
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ſidering the Diſpoſition of Taille, was picalud to hind, „That the Title a. property 
made up by the Service of Narlanici to Jims Gordon,” And the Doten loc having 
reclaimed to your Lordſhips, you were caſed to — to the Lot O. dit ary*s Intela- 


cutor, and to refuſe the D. ſire of his 1c ctition. 

The Cauſe having thereafter been called beſore the Lord Ordinary, it wis nloided For 
the Defender, thit NE l, Gordon had itritated his Right to the sid talks! 5 Late, 11 
ſo far as, in his Son A/rxander's puſtnuptial Contract of Murriaze dated 4 17%, 
March 1725. Ile had diſponed the entailed Eſtate to his Son, and the Irm. 

* his Body, of lis p:c{-nt or any future Mariiage, whom failine, to lis Sits m + 


« and lawju! Hit ond Afimeys whatſoever ;” that, by this Conveyance, Nathan 4 
altered the Cour ie of Succeſſion appointed by the Tailie, COntiary to the i; ©. ITE 
therein contained ; that as, by the Taille, thi; Diſpoſition, this Deed of Cootpayertica 
was annulled, fo it was by the "Fai is declared, that, upon ſuch Cantraven & Gon- 


traveener forfeited his Right to the next Per/in /ibiitute, and the Definiert blume 
that he was that Perſon. | 

It was anſwered for the Creditors, that, by the itritant Cluiſe, the Con: henry f. 
feited not only for himſelf, but a fo fer the Heirs male of his Roady, and that there 8 e it 
was not competent for this Nctendtor to chject the Fortcitute of his Grandlather's Ki. 
nor to plead the Nullity of the Ri. ac granted in favoors of his Father. Bur, o 
ther hand, it was pleaded for the Defender, that the It rrancy inpemted by any 
Heirs of Tailie did only affect the Contravcener, who foridited for himfelf oy, an : 6 
for his Heirs. 

And as the Queſtion betw'iz* the Parties depended upon the ConſimnGio 1 of te r-e- 
hibitive, irritant and teſolutive Cloufe contained in the J. tall. which, it mu! be cone, 
18 neither i in the uſual nor in the moſt accurate Stil-, the [fender wil be enn. n 


* 


tranſcribing it verbatim ; it is as foilows, and immediuicly tubjoined tothe of aten of 
Heirs, in the Procuratory of Reſig ignation : : 
*Thev, and each of them that ft; ene 7 the he ne fit of mv ii. | L. 11 tre, | of # =E . c ng. 


& altering or innovalins the feteſali Teilte arid Order of Eucce nin nor : t. ici ing, wa. 
% ſetting, impignorating, nor anyways away putting, Cliher lenwuiy © C vention EY, 
* my Lands and Eſtate forefaid ; nor granting any Anniaronts or ver 5. lies! 3141 
te thereof; nor contracting Debrs, nor doing any other Dees, direQiy e er in. 

* bove the equal half of the full Value thercof, whereby the ume may be abr f. c. 


. 
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0 
„ 1 , or other wt ce. l in Law from them, or any of them, in Prejudice of ihe 
„ faguid Tatiic ; bat; recti g te fompore all Inconvemiencics Whatever, tit any. 
„% wWi''s may occall. the Ieiclian of the lid Elac, and Extinction of the ſaid Tue: 
© icin if tler, 53 Hs tf ien, Gia ir Ii and Succiſſars in Time 01 77, fill 
* anyways fails, or contrevecn, in any I' int or Article hcreot, then in thetc, cc in any 
© of thete Cafes, all fich Facts, Adds ard Deeds, h done, or to be done, contraty or 
„ prejvdicicl hercunto, ere hereby declared not only to be void and null, in al! Time 
„ tere der, without u Deiclrator to toil ww thereupon, hut alle the Perſon 2 Per(cns 
„ þ g , each of em, and thor Hors absurſal, (ill from thenccfirth loſe 
© od wr eme Lands ant Eſtate abovclatd, and hai, Beneſi: thereof, and be totally ſe- 
„ M1 4 tliercttae in al Time theotcatter, folrhe as if thes were naturally dad, nor 
© ever h: been tailed or proviied thercto; and the ſemen Lands and Fitate thall in 
* that Calc fil} and rows te be next Subſtitute Perſon and Ir ef Tailie, to luccced 
« therein, who the tcherchy hive mit Right and Intercit thereto, Sc.“ 

The Lord Ordinary Haste sg hue Debate to Report, and dus Information is humbly 
fired in behalt 6; tne Delender. 

And for bim it was aroncd in the firſt Place, in the general, that this Tailie to this 
Iay remained a /or/rna? Kt; that as the Failier expede no Iufeſtment upon it in 
Fiz Tifctiac, fo neither dd X- or Alex rar Gordon expede any Infeftment upon 
ths Procaretory contained in the original Ta'lie, nor upon the Diſpoſition contained in 
Armand Contract c. NMartinoey and therefore neither the Creditors of Nathaniel nor 
lin ander can j lead, tinit they comracted upon the Faith of the Records, with a P<r{on 
nicit, or who vi apparent Hr to ore infert, The perſonal Tailie was the only Tile 
in Nathaniel, and the perfonal D:inotion from him to his Sun, under this Tailic, was 
the oaly Tits in their Pebitor to this Iſtate; for, by James Gora the Tailier's Infeft- 
ment, the Eilate was deicend;ble to his Heirs general, to his Daughters; and therefore 
the Ciedlitors arc equally bound by every Clanic in this Tailie, as it it had been recorded 
in the Revilter of Tallies, and as if Nathaniel and Alexander had ſeverally been infeft, 
and the irritant anl oo te Clantes bad been inſert in their reſpective Infeftments. 80 
it was adjudped by the I uſe of Peers, in the Queſtion between Mr. James Baillie aud 
A chihbald Stxvart alas Denali of Wefifhieis; and the Creditors don't ſeem to contro- 
vert this Point. 

zaly, That the IIdirs-male of the Tailier's Body are the firſt called in the Order of 
gneceſſion, and that not merely for Decency's fake, and without having any Proſpect of 
ſuch Iſſue-male; for your Lordſhipe will obſerve, that as, by the Tailie, he reſerves a 
Vower to provide his Daughters to be procreate of his Body, ſo he actually had two 
Duiuglite's, to whom he gave ſuch Proviſions as he judge i reaſonable: And therefore the 
Chautes of the Tailie mutt be conſttucted fo, as it would have been reaſonable for him to 
impoſe upon his own Male Deſcendents, and they cannot receive a different Interpretation 
with te pat to Nathaniel Gordon, and his Deſcendents, than if the preſent Queſtion were 
with the Tailicr's own Male Deſcendent. 

And, zal, tho' it may be true, that, in ſome of the old Entails, the Itritancics upon 
the Contraveencrs are ſo conceived, as to make the Contravecner forfcit not only for him- 
{-!f, but four a'l his Deſcendents, yet as ſuch Forfeiture is an unreceſlary Sanction for the 
Preſervation of the Entail, the only thing that can juſtify the Forfeiture of the Contra- 
veener's Right; therefore as, for a great while paſt, ſuch Forfeiture for the Heirs of the 
Contraveener hath been diſuſcd, ſo it will not be preſumed in dubio, nor will the For- 
feiture be extended beyond the Contraveener himſelf, without expreſs plain Words. 
And, mote particularly, 

4t7, Your Lordſhips will obſerve, That the Diſpoſition granted by Nathaniel! Gordon 
to his Son Alexander, and the Heirs-male of his Body, which failing, to his neareſt law- 

ful Heirs and A/ſjignies ubatſoc ver, was a direct Contravention of the Prohibition in the 
Entail, whereby tis provided, That none of the Heirs of Tailie thall any way break, 
alter, or innovate the Tailie or Order of Succeſſion ; we don't plead, that the Father's 
diſponing to his eldeſt Son, his expectant Heir of Tailie by Anticipation, and who aftcr- 
wards predeceaſed his Father, was an Alteration of the Courſe cf Succeſſion: But what 
the Defender humbly iofiits upon is, that the diſponing to his Son, and his Heirs-male, 
with a Subſtitution to his Heirs and Aſſignies whatſoever, was a direct Innovation of the 
Tailie, and an Alteration of the Order of Succeſſion, and conſequently a plain Contra- 
vention, 

And, go, as to the Effect of this Contravention, your Lordſhips will obſerve, that the 
Clauſe is conceived in an uncommon and indiſtinct Manner, in theſe Words, / they, or 
any of them, and their Heirs and Succeſſars, ſhall contraveen, &c. Your Lordihips per- 
ccive, that, if they or am of them, would have been ſufficient to comprehend all the 
Heirs of Tailie, not only every Branch of the Tailie, but the Heirs of every Branch 
coming to take the Eitate; but there is added, Aud their 7ieirs ard Succefſers, Now, 
'tis plain, that theſe Words are not to be literally taken, as if a Contravention could only 
be committed by the Heir of Tailie in Poſſeſſiun, and by his Heir, by a Deed of both 
concurring, which was impefiible ; becaule the ſame Perſon and his Heir could not, at 
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tie me ume, He power over the Eſlate; they coull not, at the ſme im. 
duccgſtieh, foil, mortg:ge, or charge the Eſtue with Debts; nor can it he. | 
tht both bawoved, ſucecfively, to connteratt the Tailie, before the Irrirarcy £5 5 
wourres by either: But, in the Defendut's Appichention, the only con mmyus Candi i 
on of ti Claute i, thit the Tailier conſidered the veral Branches of the Taike, ard 
tiieir teſpective Is, as duct Paitics in this Clante ; ond that he intended, that if either 
I own Sen, for Instance. of Fern Herden, or Natihanicl Gordon, or Games { Lott laid, 
or bis Heir maln © 2, or their Thirs rejpeftively, ſliould cantraveen, cont: a- 
diftincu:thing the feve: 4 inches of the Entail from their reipective I eirs; as it he hid 
ſaid, Thit it eiter they, or their Tins reſpectiecly, ſhould contraveen, that, in that 
Caſe, the Decds of Contravention ſhuukl be voil, and the Perton or Perions, ſo cont: 1- 
vecning e:ch of them, ard their Heirs abzve /2/4, thail loſe and amit their Right; that 
is, if the Perions firit called, or it their teſpective Heirs ſhould conttaveen, the P. (ans 
aud their Thins, to cnttveching teſpectirely, ſhould forfeit their Riglits: The I 1ci:s 
mentioned in the {9;ittng Cite mult be underitood in the ſame Manner with ihe Ici:; 
in the fi.it Part of the tiene Clauſe; that is, if the Perſons tick called ſhould contrivecn, 
they ſhould tortvit ; and it their retpective Heirs (ould contraveen, they ſhould allo fer- 
feit their Right to the Etlate; it is not ſaid, That the Contravcener ſhou'd foricit for 
Limſeif and his Ticits; but it they, or any of them and their Heirs, thall contravecn, 
the Contravechets, au cach of them and their IIcits, ſhall forſcit ; each of the Heirs 
contraveenirg ſhall fortcit for himielf. | 

And thi Cenis © the Chufe fs cor. mad Ly thefollowing Word, which bears, 
That the Contr.vecrce:s theill be excluded Liclike, as i ile were naturally dead, This 
applies to a fingle Party, in the Right and Poſfeſſion, contraveciung and locteiting his 
Right, but cannot, with any Congruity, be applied to Heirs unborn, who never 
were in Being, aud could nut die, and who therefore could not foricit by their Death, 
v hich ſuppotcs them once to have been in the Right. 

And again, the following Words point the Lane Way, which ſay, © That in caſ: of 
* the Furteitu;e, that the Efate ſhall accreice to the next ſublitute Perſon, and Heir of 
* Tathe, to lucceed therein ;” which plainly points, that the Forfeiture was to go to the 
next Perſon in the Order of Succeſſion, and not to the next Branch of the Tailie. 

The Defender will only add on this Head, That if the Caſe had happen:d, that 
James Gerau the Tailier had leit a Son, who had had a numerous Male-ifſuc cf Sons ar. 1 
Grandſons; no doubt, if he had provided, that his Son forfeiting ſhould fortcit for hirilels 
and his Deſcendents, the Son contra ccning would have excluded all his Defcenden:s, 
But as the Claulc is conceived, it 4 Heirs of Tailie, and their Heirs, Dall cantraucen, 
the Centraveeners, and their Tetrs o/orejaid, all forfeit, as if they were naturatily deat, and 
the Eftate ſhall accretce to the next ſubſtitute Perion ; it muſt have been conſtracd, 
that the Tailier's Son, or any of his Deſcendents, would have forfeited cnly for theme 
{clves, that the Conttavecnets, and their Heirs aforcſaid, would have been couſtrucd as 
tantamount to their Hc<irs reſpectively. 

And, on this Head, tis remarkable, that the Tailier, throughout the Tailic, Giltin- 
guiſhes between the He:r5-alz of one's Body, and the Heirs-male of the Body of fuch 
an Heir, very inaccurately ; particularly he, in the Procuratory of Reſignation, calls firſt 
the Heirs-male lawfully to be galten of his oxen Body, and their Heirs-male, as it their 
Heirs-male had becn diſtin trom the Heirs-male of his own Body; and again, atter 
naming the three Subſtituies, he adds, And their Heirs-male lawfully gotten, or to be 
gotten of their Bay, aud their Heirs-male ſucceſſive : So that it cannot be thought ſtrange, 
that, in this irritant Clauſe, he diſtinguiſhes his Heirs called, their contravceniug, and the 
Contravention of their Heirs and Succeſſors. 

The Defender will add one further Conſideration, which he will humbly ſubmit to 
your Lordſhips, tis this, That tho' it hath been held, that a Clauſe annulling the Deeds 
of Contravention is not efiectual, without an irritant Clauſe of the Contravcener's Right, 
where a feudal Right was veſted in the Contraveener, where the Entail was compleated 
by an Infeftment ; at the fame time the Defender cannot admit this as an eſtabliſhed 
Point; but where the Tailie remains a perſonal Right, he muſt ſubmit it to your Lord- 
ſhips, whether the annulling Clauſe ought not to be effectual, even without an irritant 
Clauſe, or without declaring the Irritancy againſt the Creditors, who contracted directly 
in Contradidtion to their Debitor's Title ; and therefore, ſuppoſe it were a doubtful Point, 
how far the Irritancy goes againſt the Contraveenet's Deſcendents, yet if it is not compe- 
tent for this Defender to plcad the Nullity, leaving it to be diſcuſt between him and the 
next Branch of the Tailie, who is more directly intereſted in this Qucſtion than the Cre- 
ditors, to difenſ; the Queltion, how far the itri ant Clnſe extends, whether only againſt 
the Contravcencr hiznieit, or it he torfeits alto tor all bis Deſcendents. 

As the Clauſe is fully b{cre your Lordfhips, ard the elender hath endeavoured to 
(viate the Arouments forced tor the Creditors, ſo far as he nnderit.inds them; he be— 
li:ves he will have your Lowthips Forgivench> in leaving the Creditors to ſtate their own 
Arguments to your I.ondiivgs, which they will do more pericaly, than the Defender can 
preicud to do, and he hath already ſtated what Gccurs to him in Anſwer thereto. 
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